© 00 N O o~ WN B

N DN DN DN N DNDND P PP PR PR PP
N~ oo o0 b WON P O O 0o NOoO o s WN B+ O

LEGISLATIVE GENERAL COUNSEL H.B. 240
€. Approved for Filing: J.L. Wilson &,
¢, 02-14-0311:.02AM &

VENTURE CAPITAL ENHANCEMENT ACT
2003 GENERAL SESSION
STATE OF UTAH
Sponsor: Peggy Wallace

Thisact enactsthe Utah Venture Capital Enhancement Act. The act provides economic
stimulus measuresfor businesses by creating the Utah Capital Investment Board. The
act authorizesthe organization of the Utah Capital Investment Corporation and a Utah
fund of funds. Theact providesfor theissuance of contingent tax creditsto investorsin
the Utah fund of funds. Theact takes effect on July 1, 2003.
This act affects sections of Utah Code Annotated 1953 as follows:
AMENDS:

9-2-1205, as last amended by Chapter 242, Laws of Utah 2000
ENACTS:

9-2-1901, Utah Code Annotated 1953

9-2-1902, Utah Code Annotated 1953

9-2-1903, Utah Code Annotated 1953

9-2-1904, Utah Code Annotated 1953

9-2-1905, Utah Code Annotated 1953

9-2-1906, Utah Code Annotated 1953

9-2-1907, Utah Code Annotated 1953

9-2-1908, Utah Code Annotated 1953

9-2-1909, Utah Code Annotated 1953

9-2-1910, Utah Code Annotated 1953

9-2-1911, Utah Code Annotated 1953

9-2-1912, Utah Code Annotated 1953

9-2-1913, Utah Code Annotated 1953

9-2-1914, Utah Code Annotated 1953
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9-2-1915, Utah Code Annotated 1953

9-2-1916, Utah Code Annotated 1953

9-2-1917, Utah Code Annotated 1953

9-2-1918, Utah Code Annotated 1953

9-2-1919, Utah Code Annotated 1953

9-2-1920, Utah Code Annotated 1953

9-2-1921, Utah Code Annotated 1953

9-2-1922, Utah Code Annotated 1953

9-2-1923, Utah Code Annotated 1953

9-2-1924, Utah Code Annotated 1953

9-2-1925, Utah Code Annotated 1953
Be it enacted by the Legidlature of the state of Utah:

Section 1. Section 9-2-1205 is amended to read:

9-2-1205. Qualification for assistance.

(1) Except as provided in Section 9-2-1205.5, the administrator shall determine which
industries, companies, and individuals qualify to receive monies from the fund. Except as
provided by Subsection (2), to qualify for financial assistance from the fund, an applicant shall:

() demonstrate to the satisfaction of the administrator that the applicant will expend
funds in Utah with vendors and subcontractors or other businesses in an amount proportional
with monies provided from the fund at a minimum ratio of 5.7 to 1 per year for aminimum
period of five years beginning with the date the loan was approved,

(b) demonstrate to the satisfaction of the administrator that the applicant will expend at
least $10,000,000 annually in Utah over the base level of an applicant's prior year's
expendituresin the state;

(c) demonstrate to the satisfaction of the administrator the applicant's ability to sustain
economic activity in the state sufficient to repay, by means of cash or appropriate credits, the
assistance provided by the fund; and

(d) satisfy other criteriathe administrator considers appropriate.

(2) (8) The administrator may exempt an applicant from either the requirements of
Subsection (1)(a) or (1)(b), or both, if:

(i) thefinancial assistance is provided to an applicant for the purpose of locating all or
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any portion of its operations to an economically disadvantaged rural areg;

(ii) the applicant is solely owned by or is a cooperative consisting solely of persons
who reside in an economically disadvantaged rural area; [of]

(iii) the applicant is part of atargeted industry[-]; or

(iv) the applicant is a private, not-for-profit corporation organized under Title 16,

Chapter 6a, Utah Revised Nonprofit Corporation Act and its operations, as demonstrated to the

satisfaction of the administrator, will provide significant economic stimulus to the growth of

commerce and industry in the state.

(b) The administrator may not exempt the applicant from the requirement under
Subsection 9-2-1204(2) that the loan or financial assistance be structured so that the repayment
or return to the state equals at |east the amount of the assistance together with an annual
interest rate of 10%.

(3) The administrator shall:

(a) for applicants not described in Subsection (2)(a)(ii):

(i) make findings as to whether or not each applicant has satisfied each of the
conditions set forth in Subsection (1); and

(it) monitor the continued compliance by each applicant with each of the conditions set
forth in Subsection (1);

(b) for applicants described in Subsection (2)(a)(ii) who are cooperatives, make
findings as to whether the economic activities of each applicant has resulted in areduction in
the federal poverty rate in the economically disadvantaged rura areain which the applicant is
located;

(c) for applicants described in Subsection (2)(a)(ii) who are not cooperatives, make
findings as to whether the economic activities of each applicant has resulted in the creation of
new jobs on a per capitabasis, instead of a set standard, in the economically disadvantaged
rural areain which the applicant islocated;

(d) monitor the compliance by each applicant with the provisions of any contract or
agreement entered into between the applicant and the state as provided in Section 9-2-1206;
and

(e) make funding decisions based upon appropriate findings and compliance.

Section 2. Section 9-2-1901 is enacted to read:
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Part 19. Utah Venture Capital Enhancement Act
9-2-1901. Title.
This part is known as the "Utah Venture Capital Enhancement Act."
Section 3. Section 9-2-1902 is enacted to read:
9-2-1902. Findings-- Purpose.
(1) The Legidlature finds that:
(a) fundamental changes have occurred in national and international financial markets

and in the state's financial markets;

(b) acritical shortage of seed and venture capital resources exists in the state, and that

shortage is impairing the growth of commercein the state;

(c) aneed exists to increase the availability of venture equity capital for emerging,

expanding, and restructuring enterprises in Utah, including enterprisesin the life sciences,

advanced manufacturing, and information technology; and

(d) increased venture equity capital investments in emerging, expanding, and

restructuring enterprises in Utah will:

(i) create new jobsin the state; and

(ii) _help to diversify the state's economic base.
(2) This part is enacted to:
(a) mobilize private investment in a broad variety of venture capital partnershipsin

diversified industries and locales;

(b) retain the private-sector culture of focusing on rate of return in the investing

process,
(c) secure the services of the best managersin the venture capital industry, regardless

of location;

(d) facilitate the organization of the Utah fund of funds to seek private investments and
to create interest in those investments by offering state incentives for private persons to make
investments in the Utah fund of funds;

(e) enhance the venture capital culture and infrastructure in the state so asto increase

venture capital investment within the state and to promote venture capital investing within the
state; and
(f) _accomplish the purposes referred to in Subsections (2)(a) through (e) in a manner
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121  that would h [minimize] MAXIMIZE THE DIRECT ECONOMIC IMPACT FOR THE STATE WHILE

121a  MINIMIZING h any appropriations by the state.

122 Section 4. Section 9-2-1903 is enacted to read:

123 9-2-1903. Definitions.

124 Asused in this part:

125 (1) "Board" means the Utah Capital Investment Board.

126 (2) "Certificate" means a contract between the board and a designated investor under

127  which acontingent tax credit is available and issued to the designated investor.

128 (3) "Commitment" means awritten commitment by a designated purchaser to purchase

129 from the board certificates presented to the board for redemption by a designated investor.

130 Each commitment shall state the dollar amount of contingent tax credits that the designated

131 purchaser has committed to purchase from the board.

132 (4) "Contingent tax credit" means a contingent tax credit issued under Section
133 9-2-1919 that is available against tax liabilities imposed by Title 59, Chapter 7, Corporate
134  Franchise and Income Taxes, and Chapter 10, Individual Income Tax Act.

135 (5) "Corporation" means the Utah Capital Investment Corporation, a private, nonprofit
136  corporation created under Section 9-2-1907.

137 (6) "Designated investor" means:

138 (a) aperson who purchases an equity interest in the Utah fund of funds; or

139 (b) atransferee of acertificate or contingent tax credit.

140 (7) "Designated purchaser" means:

141 (a) aperson who entersinto awritten undertaking with the board to purchase a

142  commitment; or

143 (b) atransferee who assumes the obligations to make the purchase described in the

144 commitment.

145 (8) "Person" means an individual, partnership, limited liability company, corporation,
146  association, organization, business trust, estate, trust, or any other legal or commercial entity.
147 (9) "Redemption reserve’ means the reserve established by the corporation to facilitate
148  the cash redemption of certificates.

149 (10) "Utah fund of funds' means a private, for-profit limited partnership or limited

150 liahility company established by the corporation under Section 9-2-1913 in which a designated
151 investor purchases an eguity interest.
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Section 5. Section 9-2-1904 is enacted to read:

9-2-1904. Utah Capital I nvestment Board.

(1) Thereis created within the department the Utah Capital Investment Board to
exercise the powers conferred by this part.

(2) The purpose of the board isto mobilize venture equity capital for investment in a

manner that will result in a significant potential to create jobs and to diversify and stabilize the

economy of the state.

(3)_Inthe exercise of its powers and duties, the board is considered to be performing an

essential public purpose.
Section 6. Section 9-2-1905 is enacted to read:
9-2-1905. Board members -- Meetings -- Expenses.
(1) (a) The board shall consist of five members.
(b) Of the five members:
(i) one shall be the state treasurer;
(ii) one shall be the director; and
(iii) three shall be appointed by the governor and confirmed by the Senate.
(c) The three members appointed by the governor shall serve five-year staggered terms

h [thats year| , WITH THE INITIAL
TERMS OF THE FIRST THREE MEMBERS TO BE FIVE YEARS FOR ONE MEMBER, FOUR YEARS FOR
ONE MEMBER, AND THREE YEARS FOR ONE MEMBER h .

(2) _When a vacancy occurs in the membership of the board for any reason, the vacancy
shall be:
(a)_filled in the same manner as the appointment of the original member; and

(b) for the unexpired term of the board member being replaced.

(3) _Appointed members of the board may not serve more than two full consecutive

terms except where the governor determines that an additional termisin the best interest of the
state.

(4) Three members of the board constitute a quorum for conducting business and

exercising board power.

(5) (2) Members of the board may not receive compensation or benefits for their

services, but may receive per diem and expenses incurred in the performance of the members
official duties at rates established by the Division of Finance under Sections 63A-3-106 and
63A-3-107.

-6- House Floor Amendments 2-25-2003 knjiw
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(b) Members of the board may decline to receive per diem and expenses for their

services.
(6) Members of the board shall be selected on the basis of demonstrated expertise and
competencein:

(a)_the supervision of investment managers;

(b) the fiduciary management of investment funds; or

(c) the management and administration of tax credit allocation programs.

(7)_The board and its members are considered to be a governmental entity with all of

the rights, privileges, and immunities of agovernmental entity of the state, including all of the

rights and benefits conferred under Title 63, Chapter 30, Utah Government Immunity Act.

(8) Mesetings of the board, except to the extent necessary to protect confidential

information with respect to investmentsin the Utah fund of funds, are subject to Title 52,
Chapter 4, Open and Public Meetings.

Section 7. Section 9-2-1906 is enacted to read:

9-2-1906. Board duties and powers.

(1) The board shall:

(a) establish criteria and procedures for the allocation and issuance of contingent tax

credits to designated investors by means of certificates issued by the board:

(b) establish criteria and procedures for assessing the likelihood of future certificate

redemptions by designated investors, including:

(i) criteriaand procedures for evaluating the value of investments made by the Utah

fund of funds; and
(ii) the returns from the Utah fund of funds;
(c) establish criteria and procedures for registering and redeeming contingent tax

credits by designated investors holding certificates issued by the board;

(d) _establish atarget rate of return or range of returns on venture capital investments of
the Utah fund of funds;
(e) establish criteria and procedures governing commitments obtained by the board

from designated purchasers including:

(i) entering into commitments with designated purchasers; and

(ii) drawing on commitments to redeem certificates from designated investors;
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(f) _have power to:

(i) _expend funds;

(i) invest funds;

(iii) enter into contracts;

(iv) bond or insure against loss; and

(v) perform any other act necessary to carry out its purpose; and

(0) (i) make, amend, and revoke rules for the conduct of its affairs, consistent with this

part and in accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act;

(ii)_all rules made by the board under Subsection (1)(g)(i) are subject to:

(A) approva by the Leqgidative Management Committee; and

(B) review by the Legidlative Management Committee:

() whenever modified or revoked: and

(1) _in each even-numbered year; and

(iii) Subsection (1)(q)(ii) does not preclude the Legislature's Administrative Rules

Committee from reviewing and taking appropriate action on any rule made, amended, or

revoked by the board.

(2) The criteria and procedures established by the board for the alocation and issuance

of contingent tax credits shall:

to be:

() include the contingencies that must be met for a certificate and its related tax credits

(i) issued by the board;

(ii) transferred by a designated investor; and

(iii) redeemed by a designated investor in order to receive a contingent tax credit; and

(b) tiethe contingencies for redemption of certificates to the targeted rates of return

and scheduled redemptions of equity interests purchased by designated investorsin the Utah

fund of funds.

(3) (8) The board may charge a placement fee to the Utah fund of funds for the

issuance of acertificate and related contingent tax credit to a designated investor.

(b) Thefeeshdl:

(i) be charged only to pay for reasonable and necessary costs of the board; and

(ii) not exceed .5% of the equity investment of the designated investor.
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(4) The board's criteria and procedures for redeeming certificates:

(@) shdll give priority to the redemption amount from the available fundsin the

redemption reserve; and

(b) to the extent there are insufficient funds in the redemption reserve to redeem

certificates, shall grant the board the option to redeem certificates:

(i) by certifying a contingent tax credit to the designated investor; or

(ii) by making demand on designated purchasers consistent with the requirements of
Section 9-2-1921.
(5) (a) The board shall, in consultation with the corporation, publish an annual report

of the activities conducted by the Utah fund of funds, and present the report to the governor and
the Legislature.

(b) The annual report shall:

() include a copy of the audit of the Utah fund of funds and a valuation of the assets of
the Utah fund of funds;

(ii) review the progress of the investment fund allocation manager in implementing its

investment plan; and

(iii) describe any redemption or transfer of a certificate issued under this part.

(c) The annual report may not identify any specific designated investor who has

redeemed or transferred a certificate.

(d) Every five yvears, the board shall publish a progress report which shall evaluate the

progress of the state in accomplishing the purposes stated in Section 9-2-1902 and make a

report to the Legislature on that progress.
Section 8. Section 9-2-1907 is enacted to read:
9-2-1907. Utah Capital Investment Cor poration -- Powers and pur poses.
(1) (&) The corporation shall:
(i) be organized as a private, not-for-profit corporation under Title 16, Chapter 6a, Utah

Revised Nonprofit Corporation Act; and
(ii) have all of the powerslisted in Section 16-6a-302.
(b) The corporation:

(i) isnot apublic corporation or instrumentality of the state;

(i) _may not enjoy any of the privileges of a public corporation or instrumentality of the
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state; and
(iii) isnot required to comply with the reguirements of a state agency.

(c) Except as otherwise provided in this part, this part does not exempt the corporation

from the requirements under state law which apply to other corporations organized under Title
16, Chapter 6a, Utah Revised Nonprofit Corporation Act.
(2) The purposes of the corporation are to:

(a)_organize the Utah fund of funds;

(b) select aventure capital investment fund all ocation manager to make venture capital
fund investments by the Utah fund of funds;
(c) negotiate the terms of a contract with the venture capital investment fund allocation

manager;

(d) execute the contract with the selected venture capital investment fund manager on
behalf of the Utah fund of funds;

(e) receive funds paid by designated investors for the issuance of certificates by the
board for investment in the Utah fund of funds;

(f) receive investment returns from the Utah fund of funds; and

(q)_establish the redemption reserve to be used by the corporation to redeem

certificates.
(3) The corporation may not:

(a) exercise governmental functions;

(b) have members;

(c) pledge the credit or taxing power of the state or any political subdivision of the
state; or
(d) make its debts payable out of any moneys except those of the corporation.

(4) The obligations of the corporation are not obligations of the state or any political

subdivision of the state within the meaning of any constitutional or statutory debt limitations,

but are obligations of the corporation payable solely and only from the corporation's funds.

(5) The corporation may:

(a) _engage consultants and legal counsal;

(b) expend funds;
(c) invest funds;

-10-
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(d) enter into contracts;

(e) bond or insure against loss:;

(f) hire employees; and

(q)_perform any other act necessary to carry out its purposes.
Section 9. Section 9-2-1908 is enacted to read:

9-2-1908. Incorporator -- Appointment committee.

(1) To facilitate the organization of the corporation, the director shall serve as the

incorporator as provided in Section 16-6a-201.

(2) To assist in the organization of the corporation, the Utah Board of Business and

Economic Development shall appoint three individuals to serve on an appointment committee.

(3)_The appointment committee shall:
(a) elect theinitia board of directors of the corporation;
(b) exercise due care to assure that persons elected to the initial board of directors have

the requisite financial experience necessary in order to carry out the duties of the corporation as
established in this part, including in areas related to:
(i) venture capital investment;

(ii) investment management; and

(iii) supervision of investment managers and investment funds; and

(c) terminate its existence upon the election of theinitial board of directors of the

corporation.
(4) Thedivision shall assist the incorporator and the appointment committee in any

manner determined necessary and appropriate by the incorporator and appointment committee

in order to administer this section.
Section 10. Section 9-2-1909 is enacted to read:
9-2-1909. Board of directors.

(1) Theinitia board of directors of the corporation shall consist of five members.

(2) The persons elected to the initial board of directors by the appointment committee

shall include persons who have an expertise, as considered appropriate by the appoi ntment

committee, in the areas of:

(a) the sdlection and supervision of investment managers;

(b) fiduciary management of investment funds; and

-11-
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(c) other areas of expertise as considered appropriate by the appointment committee.

(3) After the election of theinitial board of directors, vacanciesin the board of

directors of the corporation shall be filled by election by the remaining directors of the
corporation.

(4) Members of the board of directors:

(a) aresubject to any restrictions on conflicts of interest specified in the organizational

documents of the corporation; and

(b) may have no interest in any:

(i) venture capital investment fund allocation manager selected by the corporation

under this part; or
(ii)_investments made by the Utah fund of funds.
(5) Directors of the corporation:

(a) shall be compensated for direct expenses and mileage; and

(b) may not receive adirector's fee or salary for service as directors.
Section 11. Section 9-2-1910 is enacted to read:
9-2-1910. Investment manager .

(1) After incorporation, the corporation shall conduct a national solicitation for

investment plan proposals from gualified venture capital investment fund all ocation managers

for the raising and investing of capital by the Utah fund of funds in accordance with the

requirements of this part.

(2) Any proposed investment plan shall address the applicant's:
(@) level of:

(i) experience; and

(ii) _quality of management;

(b) investment philosophy and process;

(c) probability of successin fund-raising;

(d) prior investment fund results; and

(e) plan for achieving the purposes of this part.

(3) The selected venture capital investment fund allocation manager shall have

substantial, successful experience in the design, implementation, and management of seed and

venture capital investment programs and in capital formation.

-12 -
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(4) The corporation shall only select aventure capital investment fund allocation

manager:
(a) with demonstrated expertise in the management and fund allocation of investments

in venture capital funds; and
(b) considered best qualified to:
(i) invest the capital of the Utah fund of funds; and
(ii) generate the amount of capital required by this part.
Section 12. Section 9-2-1911 is enacted to read:
9-2-1911. Management fee -- Additional financial assistance.

(1) The corporation may charge a management fee on assets under management in the
Utah fund of funds.

(2) Thefeeshal:

(a) bein addition to any fee charged to the Utah fund of funds by the venture capital

investment fund allocation manager selected by the corporation; and

(b) be charged only to pay for reasonable and necessary costs of the corporation.

(3) The corporation may apply for and, when qualified, receive financial assistance
from the Industrial Assistance Fund under Title 9, Chapter 2, Part 12, Industrial Assistance
Fund, and rules made by the Board of Business and Economic Development in accordance
with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, to help establish the program
authorized under this part.

Section 13. Section 9-2-1912 is enacted to read:

9-2-1912. Dissolution.

(1) Upon the dissolution of the Utah fund of funds, the corporation shall be liquidated
and dissolved.

(2) Upon dissolution of the corporation, any assets owned by the corporation shall be
distributed to the state and deposited in the General Fund.

Section 14. Section 9-2-1913 is enacted to read:

9-2-1913. Organization of Utah fund of funds.

(1) The corporation shall organize the Utah fund of funds.

(2) The Utah fund of funds shall make investments in private seed and venture capital
partnerships or entities in a manner and for the following purposes:

-13-
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(a) to encourage the availability of awide variety of venture capital in the state;

(b) to strengthen the economy of the state;

(c)_to help business in the state gain access to sources of capital;

(d) to help build a significant, permanent source of capital available to serve the needs

of businesses in the state; and

(e) to accomplish all these benefits in away that minimizes the use of contingent tax

credits.
(3) The Utah fund of funds shall be organized:
(a) asaprivate, for-profit, limited partnership or limited liability company under Utah

law having the corporation as the genera partner or manager; and

(b) to provide for equity interests for designated investors which provide for a

designated scheduled rate of return and a scheduled redemption in accordance with rules made
by the board pursuant to Title 63, Chapter 46a, Utah Administrative Rulemaking Act.

Section 15. Section 9-2-1914 is enacted to read:

9-2-1914. Compensation from the Utah fund of fundsto the cor poration --

Redemption reserve.
(1) The corporation shall be compensated for its investment in the Utah fund of funds
through the payment of the management fee described in Section 9-2-1911.

(2) (a) _Any returnsin excess of those payable to designated investors shall be deposited

in the redemption reserve and held by the corporation as areserve for the redemption of

certificates.
(b) _Any returns received by the corporation from investment of amounts held in the

redemption reserve shall be added to the redemption reserve until it has reached a total of
100,000,000.
(c) If at the end of any calendar year the redemption reserve exceeds the $100,000,000
limitation referred to in Subsection (2)(b), the excess shall be deposited in the General Fund no
|ater than April 1, of the following year.

(3) Funds held by the corporation in the redemption reserve shall beinvested in

accordance with Title 51, Chapter 7, State Money Management Act.
Section 16. Section 9-2-1915 is enacted to read:
9-2-1915. Investments by Utah fund of funds.
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(1) The Utah fund of funds shall invest funds:
(@) principaly in high-quality venture capital funds managed by investment managers

who have:
(i) _made a commitment to equity investments in businesses located within the state;

and
(ii) have committed to maintain a physical presence within the state;

(b) in private venture capital funds and not in direct investmentsin individual

businesses; and

(c) in venture capital funds with experienced managers or management teams with

demonstrated expertise and a successful history in the investment of venture capital funds.

(2) (a) The Utah fund of funds shall give priority to investmentsin private seed and
venture capital partnerships and entities that have demonstrated a commitment to the state as
evidenced by:

(i) the investments they have made in Utah-based entities;

(ii) the number of office locations they have established in the state;

(iii) the correspondent relationships they have established with Utah-based venture
capital funds; or

(iv) h IF THEY HAVE EXISTING OFFICES IN THE STATE, h the commitment they have made

to expand the reach of expertise within the state

by h [addirgadditional] DEMONSTRATING THE TANGIBLE ADDITION OF h investment areas of

expertise.
(b) The manager of the Utah fund of funds may waive the priorities under Subsection

(2)(a) only if necessary to achieve the targeted investment returns required to attract designated

investors.
(3) The Utah fund of funds may invest fundsin a newly created venture capital fund

only if the managers or management team of the fund have the experience, expertise, and a

successful history in the investment of venture capital funds as described in Subsection (1)(c).

h (4)(a) THROUGH JULY 1, 2013, THE FUND MANAGER SHALL GIVE PRIORITY TO INVESTING
IN VENTURE CAPITAL ENTITIES THAT DID NOT HAVE OFFICES OR FACILITIES IN THE STATE
BEFORE JULY 1, 2002, BUT ARE COMMITTED TO INVESTING IN UTAH COMPANIES, AS EVIDENCED
BY THEIR WILLINGNESS TO COMPLY WITH THE PREFERENCES IN SUBSECTIONS (1)(a) AND (2)(a)
AFTER RECEIVING INVESTMENTS BY THE UTAH FUND OF FUNDS.

(b) AN ENTITY WITH OFFICES OR FACILITIES IN THE STATE BEFORE JULY 1, 2002, MAY NOT
RECEIVE MORE THAN $2,000,000 IN INVESTMENT FUNDS FROM THE UTAH FUND OF FUNDS

DURING THE PERIOD FROM JULY 1, 2003 TO JULY 1,2013. h
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Section 17. Section 9-2-1916 is enacted to read:

9-2-1916. Powers of Utah fund of funds.
(1) The Utah fund of funds may:
(a) engage consultants and legal counsal;

(b) expend funds;
(c) invest funds;
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(d) enter into contracts;

(e) bond or insure against loss:;

(f)_hire employees,

(g)_issue equity interests to designated investors that have purchased certificates from
the board; and
(h) perform any other act necessary to carry out its purposes.

(2) (a) The Utah fund of funds shall engage a venture capital investment fund

allocation manager.

(b) The compensation paid to the fund manager shall be in addition to the management
fee paid to the corporation under Section 9-2-1911.

(3) The Utah fund of funds may:

(a) issue debt and borrow the funds needed to accomplish its goals;

(b) not secure its debt with contingent tax credits issued by the board:;

(c) open and manage bank and short-term investment accounts as considered necessary

by the venture capital investment fund allocation manager; and

(d) expend moneys to secure investment ratings for investments by designated
investorsin the Utah fund of funds.

Section 18. Section 9-2-1917 is enacted to read:

9-2-1917. Annual audits.

(1) Each calendar year, an audit of the activities of the Utah fund of funds shall be
made as described in this section.

(2) (a) The audit shall be conducted by:

(i) the state auditor; or

(ii) an independent auditor engaged by the state auditor.

(b) An independent auditor used under Subsection (2)(a)(ii) must have no business,

contractual, or other connection to:

(i) the corporation; or

(i) the Utah fund of funds.

(3) The corporation shall pay the costs associated with the annual audit.
(4) The annual audit report shall:

(a) bedédlivered to:
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(i) the corporation; and

(ii) the board; and

(b) include avaluation of the assets owned by the Utah fund of funds as of the end of
the reporting year.

Section 19. Section 9-2-1918 is enacted to read:

9-2-1918. Sunset review -- Dissolution of Utah fund of funds.

(1) The Legidature shall conduct a sunset review of the Utah fund of funds 50 years
after its organization.

(2) If the Legidature does not reauthorize the Utah fund of funds under the sunset
review, the corporation shall cause the Utah fund of fundsto be liquidated with all of its assets
distributed to its owners in accordance with the provisions of its organizational documents.

(3) Asapart of the sunset review of the Utah fund of funds, the corporation shall filea

report with the L egislature stating how many jobs in this state were created through
investments made by the Utah fund of funds.

Section 20. Section 9-2-1919 is enacted to read:

9-2-1919. Certificatesand contingent tax credits.

(1) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking Act, the
board, in consultation with the State Tax Commission, shall make rules governing the form,

issuance, and redemption of certificates.

(2) The board's issuance of certificates and related contingent tax credits to designated

investors shall be subject to the following:
(a) the aggregate outstanding certificates may not exceed atotal of $100,000,000 of
contingent tax credits;

(b) the certificates shall be issued contemporaneously with an investment in the Utah

fund of funds by a designated investor; and

(c) contingent tax credits shall be issued in a manner that not more than $20,000,000 of
contingent tax credits may beinitialy redeemable in any fiscal year.

(3) In determining the $100,000,000 maximum limit in Subsection (2)(a) and the
$20,000,000 limitation in Subsection (2)(c):

(a) the board shall use the cumulative amount of scheduled aggregate returns on

certificates issued by the board to designated investors;

-17 -



02-14-03 11:02 AM H.B. 240

524 (b) certificates and related contingent tax credits which have expired may not be
525 included; and

526 (c) certificates and related contingent tax credits which have been redeemed shall be
527  included only to the extent of tax credits actually allowed.

528 (4) Contingent tax credits are subject to the following:

529 (a) acontingent tax credit may not be redeemed except by a designated investor in
530 accordance with the terms of a certificate from the board;

531 (b) a contingent tax credit may not be redeemed prior to the time the Utah fund of
532  fundsreceivesfull payment from the designated investor for the certificate;

533 (c) acontingent tax credit shall be claimed for atax year that begins during the
534  calendar year maturity date stated on the certificate;

535 (d) an investor who redeems a certificate and the related contingent tax credit shall
536

537

538

539

540

541

542 —fv)trust-and] ALLOCATE THE AMOUNT OF THE CONTINGENT TAX CREDIT TO THE
542a TAXPAYERS OF THE INVESTOR BASED ON EACH TAXPAYER'S PRO RATA SHARE OF THE
542b INVESTOR'S EARNINGS; AND h

543 (€) any contingent tax credit in excess of the taxpayer's tax liability for the tax year may
544  be credited to the tax liability until the earlier of:

545 (i) the depletion of the contingent tax credit; or

546 (ii) aperiod not to exceed seven years.

547 (5) In calculating the amount of a contingent tax credit:

548 (a) acontingent tax credit shall be certified by the board only if the actual return to the
549  designated investor is less than the return that was targeted at the issuance of the certificate;
550 (b) the amount of the contingent tax credit may not exceed the difference between:
551 (i) the sum of:

552 (A) theinitial equity investment of the designated investor in the Utah fund of funds;
553 and

554 (B) the scheduled aggregate return to the designated investor at rates of return
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authorized by the board at the issuance of the certificate; and

(ii) the agaregate actual return received by the designated investor and any predecessor

in interest of the initial equity investment and interest on the initial equity investment; and
(c) the rates, whether fixed rates or variable rates, shall be determined by aformula
stipulated in the certificate.
(6) The board shall clearly indicate on the certificate:
(a) thetargeted return on the invested capital;
(b) the amount of the initial equity investment;

(c) the cdculation formulafor determining the scheduled aggregate return on theinitial

egquity investment; and

(d) the calculation formula for determining the amount of the contingent tax credit that

may be claimed.

(7) Once moneys are invested by a designated investor, the certificate:

(a) shall be binding on the board; and

(b) may not be modified, terminated, or rescinded.

(8) Fundsinvested by a designated investor for a certificate shall be paid to the
corporation for placement in the Utah fund of funds.

(9) The State Tax Commission may, in consultation with the board, make rules to help

implement this section.

Section 21. Section 9-2-1920 is enacted to read:

9-2-1920. Transfer and registration of certificates.

(1) A certificate and the related contingent tax credit may be transferred by the
designated investor.

(2) The board, in conjunction with the State Tax Commission, shall develop:

(@) asystem for registration of any certificate and related contingent tax credit issued or

transferred under this part; and

(b) asystem that permits verification that:

(i) any contingent tax credit claimed upon atax return is valid; and

(ii) any transfers of the certificate and related contingent tax credit are made in

accordance with the requirements of this part.

(3) A certificate or contingent tax credit issued or transferred under this part may not be
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considered a security under Title 61, Chapter 1, Utah Uniform Securities Act.

Section 22. Section 9-2-1921 is enacted to read:

9-2-1921. Redemption of certificates.

(1) If adesignated investor elects to redeem a certificate, the certificate shall be
presented to the board for redemption no later than June 30 of the calendar year maturity date
stated on the certificate.

(2) Upon presentment to the board, it shall determine and certify the amount of the

contingent tax credit that may be claimed by the designated investor based on:

(a) thelimitationsin Section 9-1-1919; and

(b) rules made by the board in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act.

(3) (a) If there are sufficient funds in the redemption reserve, the board shall direct the

corporation to make a cash redemption of the certificate.

(b) If there are insufficient funds in the redemption reserve, the board may elect to

redeem the certificate:

(i) by certifying a contingent tax credit to the designated investor;

(ii) by making demand on designated purchasers to purchase certificates in accordance
with Section 9-2-1922: or
(iii) by borrowing funds.

(4) The board shall certify to the State Tax Commission the contingent tax credit which

can be claimed by the designated investor with respect to the redemption of the certificate.
Section 23. Section 9-2-1922 is enacted to read:
9-2-1922. Use of commitmentsto redeem certificates.

(1) The board may elect to draw on a commitment to redeem a certificate from a
designated investor.

(2) If the board makes an election under Subsection (1), it shall:

(a) inform the designated purchaser of the amount of the contingent tax credit that must
be purchased from the board:;

(b) specify the date on which the purchase must be consummated; and

(c) usethe funds delivered to the board by the designated purchaser to redeem the

certificate from the designated investor.
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(3)_The board has discretion in determining which commitment or commitments and

what portion of those commitments to use to redeem certificates.

(4) The contingent tax credits acquired by a designated purchaser under this section are
subject to Section 9-2-1919.

Section 24. Section 9-2-1923 is enacted to read:

9-2-1923. Powersand effectiveness.

(1) This part may not be construed as a restriction or limitation upon any power which

the board might otherwise have under any other law of this state and the provisions of this part

are cumul ative to those powers.
(2) This part shall be construed to provide a complete, additional, and alternative
method for performing the duties authorized and shall be regarded as supplemental and

additional powers to those conferred by any other laws.

(3) The provisions of any contract entered into by the board or the Utah fund of funds
may not be compromised, diminished, invalidated, or affected by the:

(a) level, timing, or degree of success of the Utah fund of funds or the investment funds
in which the Utah fund of funds invests; or

(b) extent to which the investment funds are:

(i) invested in Utah venture capital projects; or

(ii) successful in accomplishing any economic development objectives.
Section 25. Section 9-2-1924 is enacted to read:
9-2-1924. Permissible investments.

Investments by designated investors in the Utah fund of funds are permissible

investments under applicable laws of the state for:
(1) state-chartered banks;
(2) state-chartered savings and loan associations;
(3) state-chartered credit unions;
(4) state-chartered industrial loan corporations; and

(5) domestic insurance companies.
Section 26. Section 9-2-1925 is enacted to read:
9-2-1925. Enforcement.

The attorney general may enforce the provisions of this part and conduct any
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648 investigations necessary for enforcement.

649 Section 27. Effective date.
650 This act takes effect on July 1, 2003.
L egidative Review Note

asof 2-14-03 9:48 AM
A limited legal review of thislegidation raises no obvious constitutional or statutory concerns.

Office of L egidative Research and General Counsel
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Fiscal Note Venture Capital Enhancement Act 19-Feb-03

Bill Number HB0240 11:21 AM

State Impact

Any fiscal impact would be determined by the board set up in the bill. Any contingent
tax credits would be capped at $100,000,000, resulting in potential losses to state
revenue. The Tax Commission would require an appropriation of $12,400 to administer
the provisions of the bill.

FY 04 Approp. FY 05 Approp. FY 04 Revenue FY 05 Revenue
Uniform School Fund $12,400 $0 $0 $0

TOTAL $12,400 $0 $0 $0

Individual and Business Impact

No initial fiscal impact.

Office of the Legislative Fiscal Analyst



